
Advances in Natural and Applied Sciences, 8(13) October 2014, Pages: 1-5 

 

AENSI Journals 

Advances in Natural and Applied Sciences 

 
ISSN:1995-0772    EISSN: 1998-1090 

 

Journal home page: www.aensiweb.com/ANAS 

 

   

Corresponding Author: Solmaz Khodapanahandeh, Faculty of Law, Universiti Kebangsaan Malaysia, 43600 Bangi, 

Selangor, Malaysia. 

   Tel: +60108964827;   E-mail: Solmaz_kh2003@yahoo.com 

Efficiency of Using “Alternative Dispute Resolution” Method in Medical Negligence 

Claims 

 

Solmaz Khodapanahandeh and Siti Naaishah Hambali 

 
Faculty of Law, Universiti Kebangsaan Malaysia, 43600 Bangi, Selangor, Malaysia 

 
A R T I C L E  I N F O   A B S T R A C T  

Article history: 

Received 11 June 2014 

Received in revised form 25 July 2014 

Accepted 20 September 2014 

Available online 20 October 2014 
 

Keywords: 

 

 Increasing the displeasure of tort system from both involving parts causes some major 

reviews in the United Kingdom. Patients complain that it is difficult to sue doctors 

because of the difficulty in obtaining expert evidence, and also it is expensive to litigate 

due to the backlog of cases. The medical experts, on the other hand, complain that they 

run the risk of being sued for every error or medical accident and annually increasing 
amount by way of insurance premiums for medical malpractice protection. The 

dissatisfaction has resulted in a review of the civil justice system in the United 

Kingdom with a view of improving the system. The Master of the Rolls Lord Woolf’s 
report on „Access to Justice’ made a number of recommendations to improve the 

prevailing position in the Untied Kingdom. One of the most important 

recommendations of the report considers the use of „Alternative Dispute Resolution‟ 
mechanism in medical malpractice, especially for smaller claims. The present study 

aims to examine two kinds of ADR methods(Arbitration and Mediation) that have been 

practiced in many developed countries. The present paper surveys on its merits in 
relation to medical malpractice cases, which have been known as the most complicated 

ones. In the current study arbitration is observed as less satisfying and less efficient 

than mediation in medical malpractice cases, but still more effective in time and cost 
than litigation. Thus, it is concluded that there is much value in mediation because of 

being inexpensive, quick, confidential, privet, and also it allows for creative solution, 

while the tort system is non-adversary. 
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INTRODUCTION 

 

 Tort litigation system has not provided many victims of medical injuries with reasonable and adequate 

compensation. The system is slow, inefficient and unrealistically difficult for many victims (Maclean, 2004). 

Rehabilitation is also hindered by the prolonged adversarial system (Kassim, 2003).  This is very hard for the 

plaintiff to succeed in medical negligence action, while there are fundamentally logistical difficulties of 

continuing an action (Davies, 1998). 

 Many countries in the world have been challenged with tort difficulties. And As a result of these rigors 

alternatives to tort system have been proposed in different ways; some countries totally abounded tort system 

such as New Zealand, Finland, Denmark and Sweden in favour of using No-Fault scheme (Danzon, 1995)some 

of them have enacted reforms in their system in order to solve or at least improve tort problems (Hitzhusen, 

2005) and several countries adopted ADR methods (Sohn, 2012). 

 In order to have acceptable system, Vasanthakumar argues that the health delivery system should be 

equitable, efficient, and should not consume too large a share of the gross domestic product. Everyone should 

have access to some minimum level of healthcare. The care should maximize patient satisfaction.  

 Lord Woolf MR,in an interim report on his Access to Justice Inquiryin June 1995, identified the needs of 

patients as wanting “impartial information and advice, including an independent medical assessment, fair 

compensation for losses suffered, a limited financial commitment, a speedy resolution of the dispute, a fair and 

independent adjudication; and (sometimes) a day in court.” Doctors, on the other hand, want “a discreet, private 

adjudication, which some would prefer to be by a medical rather than legal tribunal, an expert of their own or 

they‟re solicitor‟s choice and an economical system.” Legal proceedings should be preserved as a last resort and 

used only when other means of resolving disputes are exhausted. It is essential to find out what the injured 
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patient wishes to achieve. Finally for answering all needs of both parties in medical malpractice claims, he 

recommended “Alternative Dispute Resolution” mechanisms especially for smaller claims. 

 Keeton believes that a satisfactory system should be “equitable as between those who receive its benefits 

[and] those who bear its costs...”the system should not only “contribute to the protection, enhancement and 

appropriate allocation of human and economic resources” but also “compensate promptly, be reliable, 

predictable, distribute losses and be efficient in minimizing waste and cost.”  

 This study attempts to investigate the ADR method that has been practiced in most developed countries. 

The paper surveys on its merits in relation to medical malpractice cases pursuing against physicians. During the 

study, it was perceived that mediation has more values than arbitration in solving medical malpractice claims, 

which are known as the most complicated cases. Thus, it is concluded that mediation processes are particularly 

well suited to medical malpractice claims as being informal, confidential, speedy, enforceable, cost effective and 

consensual as opposed to determinative. 

 

Methodology: 

 The current paper is carried out through a library research. The data collected both electronically (PubMed, 

Medline, and Google Scholar) and manually (based on different papers, journals, books and researches).Also, 

the key words and phrases such as „„Medical Malpractice‟‟, „„Tort system”,“ Alternative Dispute Resolution”,” 

Mediation” and “Arbitration” are used to obtain public policy studies, case analyses, law review articles and 

healthcare analysis articles. 

 

2. Discussions: 

2.1 Alternative Dispute Resolution (ADR): 

 The ADR reform can be considered as procedural reforms. ADR is commonly defined as dispute resolution 

processes and techniques that fall outside the court stem. In other words, it is used to describe a wide variety of 

dispute resolution mechanisms that are short of, or alternative to, full-scale court processes. There are various 

methods of alternatives dispute resolution such as Arbitration, Mediation, Negotiation, and Review panel. 

Pretorius (Tay, P.S., 1998) refers to three major categories of dispute resolution, which are: 

1. Dispute resolution processes involving private decision-making by the parties themselves. This category 

would include negotiation and mediation. 

2. Dispute resolution processes involving private adjudication by third parties. Arbitration would fall into this 

category. 

3. Dispute resolution processes involving adjudication by public authority. This category would include 

administrative decision-making and formal litigation before the courts. 

 ADR proposes replacement of the court and jury system with a less formal process including professional 

decision makers. It has advantages of protective doctor-patient relationship in order to prevent creation 

antagonism between parties and/or decrease the adversarial nature of the litigation process. Also it offers an 

alternative for those who have no power to see through the litigation process. Moreover, it tries to reduce the 

cost of resolving a malpractice case, facilitate quicker solution of claims, and create more rational and uniform 

damage awards (OTA, 1994). In addition, it tends to create an opportunity for both parties to play the major role 

in solving the dispute at an affordable cost. 

 Flaxman opined that: [alternative dispute resolution] gives the parties the satisfaction of „their day in court‟; 

the chance to express their views, their frustrations, their sense of outrage of disappointment…[and for those 

who are] unable to risk the uncertainties and financial reefs of litigation, it [is] an increasingly acceptable 

alternative as well. 

 Briefly, main goals of ADR are: (1) to use a more experienced decision maker who is expert in the area of 

controversy than lay jury; (2) to reduce the costs of resolving a dispute; (3) to eliminate the role of 

“overgenerous juries”; (4) to reduce the cost of resolving small claims; and (5)  to screen out no meritorious 

claims (Metzloff. TB. 1992).  

 

2.1.1 Arbitration: 

 It is a form of dispute resolution that is conducted privately by the parties to the dispute and an impartial 

third party (arbitrator), who is often an expert in the area. Arbitration tries to reduce litigation costs for both 

parties and meant to reduce litigation costs for both parties.  It is a form of dispute resolution. 

 In Wharton‟s Law Lexicon arbitration is defined as: The determination of matter in dispute by the judgment 

of one or more persons, and arbitrators are people who in case of difference usually call for an umpire to decide 

between them. 

 The arbitration process is less formal and complex than litigation in the courts. Settlements in an arbitration 

process cause lower costs for victims compared to the payments settled in court.Arbitration normally contains 

the essential elements of court settlement but does away with technical court procedural rules. 
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 Cases are conducted in a more informal manner than court proceedings and disputes are submitted before a 

tribunal comprising arbitrators who are experts in the field in which the dispute arises. As technical court 

procedural rules are removed, the opportunities available to the defendant for delay are also reduced. Likewise 

as a less formal method of settlement is used in arbitration than in litigation, a greater probability of the dispute 

can be settled in the course of arbitration proceedings. In addition, since arbitrators are experts in the field in 

which the disputes arise, the time, which is needed to familiarize the court with technical aspects of complicated 

cases, is often saved in arbitration.  

 In the context of medical malpractice claims, arbitration proceedings directed by medically informed 

arbitrators would undoubtedly speed up the proceedings, particularly since the issue which usually needs to be 

determined is whether a physician has breached his duties or exercised his clinical judgment in accordance with 

a practice accepted as proper by a responsible body of medical men skilled in that field of medicine. Proof of 

liability will depend upon proving that the physician has departed from the accepted clinical practice. 

 However, there is no sufficient evidence that arbitration will be a fair process in relation to medical 

malpractice claims.  Because in mandatory arbitration, decision is binding and the parties are generally stuck 

with that decision. Since in mandatory binding arbitration dispute the parties waive their rights to access the 

courts and to have a judge or jury decide the case. Without the right to appeal, there is always the risk of being 

subject to the  desires and biases of the arbitrator. Generally, this is perhaps the main drawback to the arbitration 

process in relation to medical malpractice disputes. 

 Arbitration proceedings would solve many problems generated by complex medical negligence cases such 

as difficulty in finding expert medical witness. But there are still some rigors, which prevent us to choose 

arbitration as a solution for complication inherent in tort system for handling medical malpractice cases. There is 

still need to find more reliable and simplest ways since in mandatory binding pre-dispute arbitration, the 

individual must, in advance, give up his or her right to access the courts and to have a judge or jury decide the 

case. Likewise there are very limited avenues for appeal, which means that wrong decision cannot be reversed. 

With regard to this fact that cases in medical malpractice are too complicated,Gibson (1999) notes, “Healthcare 

has great potential for conflict”(p. 6) and involves bodily injury of the patients or even their death, thus the 

problem is serious and result must be more accurate and parties should have access to higher court for appeal. 

 When a physician is employed, there is no negligence, as the outcomes of trial litigation have repeatedly 

confirmed. Therefore, physicians may find it advantageous to go to jury trial to clear their names and prove 

there is no negligence. 

 

2.1.2 Mediation: 

 Mediation is the most important form of ADR. It is a voluntary, flexible, confidential process in which an 

impartial third party (mediator) assists the other parties to reach a mutually acceptable solution in their dispute 

without complaining to court. Unlike an arbitrator or a judge, a mediator is not to make a decision, as that is the 

function of the judge or the arbitrator. The mediator‟s task is simply to establish an atmosphere in which the 

parties work to settle a situation and reach acceptable settlements.  

 The Centre for Effective Dispute Resolution (CEDR) defines mediation as “a flexible process conducted 

confidentially in which a neutral person actively assists parties in working towards a negotiated agreement of a 

dispute or difference, with the parties in ultimate control of the decision to settle and the terms of the 

resolution.”  

 Mediation as a form of ADR is in advance position in many countries. For example, increasing medical 

negligence occurrence and the size of claims led to launch of medical negligence mediation pilot scheme in UK. 

The pilot scheme intended to test whether mediation could improve satisfaction with claims management. By 

the end of the third year of scheme, 12 cases had been mediated and settlement was reached in 11.The cases 

covered a range of medical specialties and took an average of seven hours to settle. The official evaluation of 

scheme conducted by Linda Mulcahy, the research leader, who concluded that mediation had considerable 

potential for medical negligence cases.  

 Mediation provides an early opportunity for patients whose needs should be reviewed and addressed in a 

positive light. Unlike arbitration or court litigation, no resolution can be reached except by consent of parties 

and mediator‟s decision. All discussions are without discrimination and parties can walk away at any stage. For 

this reason,even if the parties do not resolve their dispute or do not reach agreement in mediation, their part 

would not be worse off than when they initiated and can still choose other methods of resolving their disputes or 

even proceed on with court. Compared to claims in court, mediation is so affordable. Hence, the cost of hiring 

attorney, which can cost thousands of dollars for even a simple case, is eliminated. Mediation promotes and 

takes only a little of the time that legal system takes. Unlike litigation in court, mediation does not focused on 

assigning blame and punishment. 

 In mediation, parties contribute directly to what is supposed to be an informal and voluntary dispute 

resolution process that may offer a novel and promising approach in resolving claims.  
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 Lord Woolf has highlighted medical malpractice for requiring special attention because it has become 

increasingly obvious that it was in the area of medical malpractice and the civil justice system was failing most 

clearly to meet the needs of litigants in a number of respects. Furthermore, his lordship suggested alternative 

dispute resolution mechanisms, particularly mediation, for medical negligence claims, which may be more 

suitable than litigation for both patients and doctors. 

 Should consider that medical negligence claims differ from other claims in that the nature of the dispute 

often has a very personal element. Parties to such litigation will often have a strong psychological need to be 

heard and have their grievances understood. Medical cases can be more about feelings of grievance, where 

issues of acknowledgement and apology will be foremost in some litigants‟ minds. Mediation offers an early 

opportunity for patients‟ needs to be reviewed and addressed these feelings of grievance, anger and distress in a 

positive light by assistance of impartial third party in less adversarial process. 

 According to Galton, a prolific medical negligence mediator from Texas who has presided over more than 

600 of these disputes, interest-based mediation and negotiation affords injured plaintiffs and their families an 

opportunity for a “therapeutic resolution” of their claims by providing them with the following possibilities, in 

addition to compensation:1) An opportunity to explain or receive an explanation. 2) An apology.3) An 

expression of regret.4) An expression of sympathy.5) An expression of empathy.6) The conveyance of 

forgiveness.7) The ability to gain closure.8) Restorations of a valued relationship. 

 Undoubtedly ,a successful mediation is a very satisfying process for both parties because the process is 

inexpensive, quick, confidential, and private,  also allows for creative solution by parties. 

 According to the United Kingdom ADR Group (Alternative Disputes Resolution Group), over 80% of 

mediations result in settlement. It is because of the advantages that the Medical Defence Union gains by 

supporting mediation as an alternative means of dispute resolution for medical negligence litigation. In the 

United Kingdom, it has been recognized that medical malpractice cases have a lower success rate than other 

personal injury claims, and legal costs can exceed the compensation at stake. Therefore, the mediation can be 

attractive to people who denied legal aid to pursue cases through the courts. 

 The New York City Health and Hospitals Corporation participated in a feasibility study to measure the 

participants‟ satisfaction with mediation of medical malpractice lawsuits. All participants observed the value of 

mediation in reaching acceptable outcomes for patients and health care providers. 

 According to a recent study (David H. Sohn JD 2012),mediation reveals 75% to 90% success in avoiding 

litigation, cost saving of $50,000 per claim, and 90% satisfaction rate among both plaintiffs and defendants. 

 

Conclusion: 

 During the study, it was observed that the arbitration process is much less formal and complex than 

litigation in courts. Settlements in an arbitration process generate lower payments for victims compared to the 

payments granted in courts. Cases are conducted in a more informal manner than court proceedings and 

arguments are submitted before tribunal comprising arbitrators who are experts in the field in which the dispute 

arises. As technical court procedural rules are removed, the opportunities available to the defendant for delay are 

also reduced. 

 Also, in comparison with mediation, arbitration is observed as less satisfying and less efficient because it is 

too inflexible and adversarial. Costs are higher than mediation and the process is harsher because lawyers are 

involved. Satisfaction rates between both parties are lower than mediation and, similar to jury trials, the only 

form of redress is monetary. Still, there is definite time and cost saving compared to litigation, and the fact that 

many potential lawsuits are diverted from the court. 

 Moreover, arbitration is inefficient because decisions are binding and there are very limited avenues for 

appeal, which means that wrong decision cannot be reversed. With regard to this fact that cases in medical 

malpractice involve bodily injury of the patients or even their death, the problem is serious and result must be 

more accurate and parties should access to higher court for appeal. 

 Mediation provides an early opportunity for patients‟ needs to be reviewed and addressed in a positive light. 

Unlike arbitration or court litigation, no resolution can be reached by consent of parties. All discussions are 

without discrimination and parties can walk away at any stage. For the reasons discussed earlier, perhaps 

mediation, as a means to resolve dispute in medical negligence, would be more desirable than arbitration. 

 Undeniably, arbitration is more proper for commercial and in labour disputes than medical negligence 

disputes. As Jacqueline R. argues the use of arbitration method is more favoured in commercial law and in 

labour disputes than the other kind of disputes. 
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